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1. EXECUTIVE SUMMARY

1.1 Since 2014 the Council has negotiated over £310 million worth of 
funding through developer contributions as part of new developments in 
the borough.   This includes financial as well as non-financial 
contributions received through s106 agreements, along with the 
Community Infrastructure Levy.

1.2 This report sets out the role of section 106 (s.106) agreements and the 
use of s.106 funds. It provides an overview of those s. 106 receipts 
agreed as financial contributions per agreement, and the current 
position regarding overall expenditure and commitments for such types 
of agreement.  It outlines how decisions are made regarding 
expenditure of s. 106 funds. 

1.3 Appendix 1 sets out s.106 agreements where funds are received and 
projects are underway.  It provides information on completed s. 106 
agreements and funds agreed, but not yet received as the trigger points 
for payments are not reached.    
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2. RECOMMENDATION

2.1 That the Policy and Accountability Committee note the report.

3. BACKGROUND TO PLANNING OBLIGATIONS 

3.1 Planning obligations under s.106 of the Town and Country Planning Act 
1990 (as amended), known as s.106 agreements, are a mechanism 
which make a development proposal acceptable in planning terms, that 
would not otherwise be acceptable. They are focused on site specific 
mitigation of the impact of development. 

3.2 S.106 agreements are often referred to as 'developer contributions' 
along with highway contributions and the Community Infrastructure Levy 
(CIL).

3.3 The use of planning obligations is governed by the principle that 
planning permission may not be bought or sold. It is not acceptable for 
development to be permitted because of benefits or inducements 
offered by a developer. 

3.4 Similarly, planning obligations should never be used as a means of 
securing for the local community a share in the profits of development or 
as a means of securing a "betterment levy”.

3.5 Planning obligations are used to secure affordable housing, and to 
specify the type and timing of this housing; and to secure financial 
contributions to provide infrastructure or affordable housing. These are 
not the only uses for a s.106 obligation. A s. 106 obligation can:

 restrict the development or use of the land in any specified way
 require specified operations or activities to be carried out 
 require the land to be used in any specified way
 require a sum or sums to be paid to the authority on a specified date 

or dates or periodically.

3.6 The legal tests governing the use of s.106 agreements are set out in 
regulation 122 and 123 of the CIL Regulations 2010 as amended.  The 
tests are:

Necessary to make the development acceptable in planning terms;
to bring a development in line with the objectives of sustainable 
development as articulated through the relevant local, regional or 
national planning policies. Development plan policies are a crucial as 
they set out the matters essential for development to proceed.

Directly related to the development; obligations must so directly 
related to proposed developments that the development ought not to be 
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permitted without them.  For example, there should be a functional or 
geographical link between the development and the item being provided 
as part of the developer's contribution. This does not limit the use of the 
obligation to the ward where the development takes place.

Fairly and reasonably related in scale and kind to the development;
what is sought must be reasonably related in scale and kind to the 
proposed development. For example, developers may be expected to 
pay for or contribute to the cost of all, or that part of, additional 
infrastructure provision which would not have been necessary but for 
their development. This investment may provide wider benefit on the 
community but payments should be directly related in scale to the 
impact of the proposed development. Planning obligations should not be 
used to resolve existing deficiencies in infrastructure provision or to 
secure contributions to the achievement of wider planning objectives 
that are not necessary to allow planning permission to be given for a 
particular development.

4. USE OF PLANNING OBLIGATIONS

4.1 Prescribing the nature of the development to achieve planning 
objectives
Planning obligations can be used to secure the implementation of a 
planning policy to make acceptable a development proposal that would 
otherwise be unacceptable in planning terms. For example, where not 
possible through a planning condition, planning obligations can be used 
to secure the inclusion of an element of affordable housing in a 
residential or mixed-use development where there is a residential 
component.

The general presumption is that the affordable housing provided 
through planning obligations should be provided in-kind and on-site. 
However, there are circumstances where provision on another site or a 
financial contribution maybe appropriate.

If a proposed development would give rise to the need for additional or 
expanded community infrastructure, for example, a new school 
classroom, which is necessary in planning terms and not provided for in 
an application, contributions maybe sought towards this through a 
planning obligation.

4.2 Compensating for loss or damage caused by a development
Planning obligations may be used to offset through substitution, 
replacement or regeneration the loss of, or damage to, a feature or 
resource present or nearby. For example, a landscape feature of 
biodiversity value, open space or right of way. A reasonable obligation 
will seek to restore facilities to a quality that existed before the 
development.
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5 PAYMENTS

5.1 Payments can be made in the form of a lump sum or an endowment or 
as phased payments, related to defined dates, events and triggers.

5.2 Where contributions are secured through planning obligations towards 
the provision of facilities which are predominantly for the benefit of the 
users of the associated development, the developer may make 
provision for maintenance and physical upkeep (sometimes in 
perpetuity).

5.3 Generally where an asset is intended for wider public use, the costs of 
subsequent maintenance and other recurrent expenditure associated 
with the developer's contributions should normally be borne by the body 
or authority in which the asset is to be vested. 

5.4 Where contributions to the initial support (“pump priming”) of new 
facilities are necessary, these should reflect the time lag between the 
provision of the new facility and its inclusion in public sector funding 
streams. Pump priming maintenance payments should be time-limited 
and not be required in perpetuity.

5.5 For all maintenance payments, local authorities and developers should 
agree the type of payments to be made, for example regular payments, 
or commuted sums, all with a clear audit trail.

5.6 ‘Pooled Contributions’ intended to provide common types of 
infrastructure for the wider area can be sought. Where the combined 
impact of a number of developments creates the need for infrastructure, 
it may be reasonable for the associated developers' contributions to be 
pooled, to allow the infrastructure to be secured in an equitable way. 

5.7 In some cases, individual developments will have some impact but not 
sufficient to justify the need for a discrete piece of infrastructure. In 
these instances, local planning authorities may wish to consider whether 
it is appropriate to seek contributions to specific future provision. 

5.8 When an item of infrastructure is needed by the cumulative impact of a 
series of developments the later developers may be required to 
contribute the relevant proportion of the costs. This practice can still 
meet the requirements of the policy tests if the need for the 
infrastructure and the proportionate contributions to be sought is set out 
in advance. In the White City Opportunity Area to provide as much 
certainty as possible concerning the infrastructure needed to support 
development the Council prepared a Development Infrastructure 
Funding Study (DIF). The DIF identified the estimated costs of the 
infrastructure and the extent to which developers were expected to 
contribute.
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6. ENFORCEMENT

6.1 The obligation becomes a land charge. If the s. 106 is not complied 
with, it is enforceable against the person that entered into the obligation 
and any subsequent owner. The s.106 can be enforced by injunction. In 
case of a breach of the obligation the authority can take direct action 
and recover expenses. 

7. CHANGING PLANNING OBLIGATIONS

7.1 Planning obligations can be renegotiated at any point where the local 
planning authority and developer wish to do so. Where there is no 
agreement to voluntarily renegotiate, and the planning obligation is over 
5 years, an application may be made to the local planning authority to 
change the obligation where the original obligation “no longer serves a 
useful purpose” or would continue “to serve a useful purpose in a 
modified way”. 

8. HOW S.106 FUNDS ARE MONITORED 

8.1 The Council employs an Obligations Monitoring Officer to log and 
monitor all planning obligations. This post is funded by contributions 
made by developers when they enter into planning obligations.  

8.2 All legal agreements and obligations contained in them are entered onto 
a dedicated Council database which incorporates the trigger points for 
payments of obligations to ensure compliance.

8.3 All contributions held are also recorded in the Council’s corporate 
finance system and regular financial reconciliation ensures consistency 
across the two data sets. 

9. S.106 SPEND IN LBHF

9.1 Local planning authorities are required to use the funding in accordance 
with the terms of the individual planning obligation legal agreement. This 
will ensure new developments are acceptable; benefit local communities 
and support the provision of local infrastructure. 

9.2 In LBHF there are three broad categories of s. 106 contributions 
received:

 for a specific purpose defined and described in the s106 agreement
 for a general functional purpose defined and described in the s. 

106 agreement but with geographical constraints
 for a general purpose defined and described in the s. 106 agreement 

but with no borough geographical constraints.

9.3 Typical obligations agreed by the Council are summarised in Appendix     
2. 
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10. PROCESS FOR ALLOCATING S.106 FUNDS

10.1 The Council has agreed procedures for determining the allocation and 
spend of s106 contributions, depending on the purpose the funds 
received.   

10.2 In the case of contributions received for a specified purpose, such as an 
identified junction improvement, the Council service responsible for 
delivering the project seeks formal approval from the appropriate 
Cabinet Member for the proposed project, or Cabinet in line with the 
Council’s Financial Regulations.

10.3 For more generic contributions, council services are required to follow 
an agreed s. 106 Protocol.  This requires all proposed projects be 
supported by a business case, conform to the terms of the legal 
agreement, and demonstrate how the proposal delivers the Council’s 
Business Plan and its Local Plan priorities.  Bids are assessed and 
prioritised by a monthly s.106 and CIL Board of senior officers which 
makes recommendations on schemes suitable for funding to the 
Cabinet Members for the Economy and the Arts, and Finance and 
Commercial Services.  

10.4 Councillors can make representations to the relevant department and 
discuss the need for a particular project to be submitted for funding.

11. SECTION 106 FUNDING, EXPENDITURE AND COMMITMENTS 

11.1 There are currently 209 individual s.106 agreements in the programme, 
containing over 900 heads of terms. Funds have been received for 
around 160 of these agreements (incorporating approximately 700 
heads of terms) and projects are underway. The remaining agreements 
are signed and completed although funds not received as the trigger 
points for payments are not reached. Trigger points typically relate to 
the stages of development, such as commencement of development 
works on site or the first occupation of a residential unit. 

11.2 A summary of the receipts received, expenditure and commitments 
relating to each individual s.106 agreement is shown at Appendix 1.   
The table sets out the balances at April 2012 and the receipts and 
payments history from April 2012 to September 2018. In addition to the 
current available balances, the table also sets out expected future 
receipts and committed spend.

11.3 A summary table setting out the overall position on s.106 is shown 
overleaf:
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Balance 
at April 
2012

Cash 
received Spend

Available 
balances 

at 
September 

2018

Future 
receipts

Total 
Current 

and 
Future 
Funds

Approved Earmarked

£000s £000s £000s £000s £000s £000s £000s £000s
(16,705) (93,648) 59,551 (50,802) (177,890) (228,692) 6,733 74,652

Commitments

11.4 The future receipts total of £228.7m includes the total value of all 
potential receipts – including obligations agreed but not yet received. 
These receipts are contingent on a number of factors, including the risk 
relating to implementation and completion of planning applications as 
approved.  For example, the landowner/developer may choose not to 
progress development or in the event a planning permission expires, a 
new application and s. 106 agreement may supersede an earlier 
agreement.  

  
12. COMMUNITY INFRASTRUCTURE LEVY (CIL)

12.1 The Government viewed s.106 as providing only partial and variable 
response to capturing funding contributions for infrastructure. As such, 
provision for CIL is now in place in the Planning Act (2008).

12.2 CIL has not replaced s.106 agreements although the introduction of CIL 
resulted in a tightening up of the s.106 tests.  S.106 agreements, in 
terms of developer contributions, should be focused on addressing the 
specific mitigation required by a new development. CIL addresses the 
broader impacts of development. There should be no circumstances 
where a developer is paying CIL and s.106 for the same infrastructure in 
relation to the same development.

12.3 Developers may be asked to provide contributions for infrastructure in 
several ways. This may be by way of the CIL, s. 106 agreements and 
s.278 highway agreements. Developers have to comply with any 
conditions attached to their planning permission. Councils should 
ensure the combined impact of such requests does not threaten the 
viability and scale of development identified in the development plan.

12.4 CIL is intended to provide infrastructure to support the development of 
an area. When councils introduce the levy, s. 106 requirements should 
be scaled back to matters that are directly related to a specific site, and 
are not set out in a regulation 123 list. Where the regulation 123 list 
includes a generic type of infrastructure (such as ‘education’ or 
‘transport’), s. 106 contributions should not be sought on any specific 
projects in that category. Where a regulation 123 list includes project-
specific infrastructure, the charging authority should not seek any 
planning obligations in relation to that infrastructure.
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12.5 Some site-specific impact mitigation may still be necessary in order for a 
development to be granted planning permission. Some of these needs 
may be provided for through the levy but others may not, particularly if 
they are very local in their impact. There is still therefore a legitimate 
role for development specific planning obligations to enable a local 
planning authority to be confident that the specific consequences of a 
particular development can be mitigated.

12.6 Where the levy is in place for an area, charging authorities should work 
proactively with developers to ensure they are clear about the 
infrastructure needs and what developers will be expected to pay.  
Developers should not pay twice for the same item of infrastructure. It is 
expected that receipts received through s. 106 agreements will 
decrease over time as receipts from CIL increase. 

12.7 The Council’s CIL took effect on the 1 September 2015 and charging 
rates vary across the borough, ranging from £400 per sqm for new 
residential development in the south of the borough to nil rate for new 
residential development in parts of the growth areas.  The Council has 
collected £3.3m in borough CIL receipts (excluding Mayoral CIL). 
Further details of the Council’s CIL can be found at 
https://www.lbhf.gov.uk/planning/planning-policy/community-
infrastructure-levy-cil 

13 FINANCIAL IMPLICATIONS

13.1 Finance officers work closely with the Obligations Monitoring Officer in 
ensuring the effective and accurate financial stewardship of all s. 106 
agreements funding and expenditure. This includes maintaining and 
reconciling balances, receipts and payments records as well as 
monitoring committed and approved expenditure plans and future funds 
and drawing down funding for eligible expenditure. Finance officers also 
validate funding requests for the s. 106 Officer Board and Cabinet 
Member/ Cabinet approval. 

13.2 The tables in Section 12 and Appendix 1, which set out the balances, 
spend, future funds and commitments relating to s.106 agreements, 
have been validated by Finance officers. 

13.3 The funds of £81.3m are required to fund previously agreed allocations 
of s.106 funding to Council revenue and capital expenditure plans to 
mitigate the impact of developments.


